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Federal Acquisition Regulation 3.901 

Transactions, prior to the award of any 
contract exceeding $150,000. 

[72 FR 46330, Aug. 17, 2007, as amended at 75 
FR 53131, Aug. 30, 2010] 

3.805 Exemption. 

The Secretary of Defense may ex-
empt, on a case-by-case basis, a cov-
ered Federal action from the prohibi-
tions of this subpart whenever the Sec-
retary determines, in writing, that 
such an exemption is in the national 
interest. The Secretary shall transmit 
a copy of the exemption to Congress 
immediately after making the deter-
mination. 

[72 FR 46330, Aug. 17, 2007] 

3.806 Processing suspected violations. 

The contracting officer shall report 
suspected violations of the require-
ments of 31 U.S.C. 1352 in accordance 
with agency procedures. 

[72 FR 46330, Aug. 17, 2007] 

3.807 Civil penalties. 

Agencies shall impose and collect 
civil penalties pursuant to the provi-
sions of the Program Fraud and Civil 
Remedies Act, 31 U.S.C. 3803 (except 
subsection (c)), 3804–3808, and 3812, inso-
far as the provisions therein are not in-
consistent with the requirements of 
this subpart. 

[55 FR 3190, Jan. 30, 1990, as amended at 67 
FR 6120, Feb. 8, 2002] 

3.808 Solicitation provision and con-
tract clause. 

(a) Insert the provision at 52.203–11, 
Certification and Disclosure Regarding 
Payments to Influence Certain Federal 
Transactions, in solicitations expected 
to exceed $150,000. 

(b) Insert the clause at 52.203–12, Lim-
itation on Payments to Influence Cer-
tain Federal Transactions, in solicita-
tions and contracts expected to exceed 
$150,000. 

[72 FR 46330, Aug. 17, 2007, as amended at 75 
FR 53132, Aug. 30, 2010] 

Subpart 3.9—Whistleblower Pro-
tections for Contractor Em-
ployees 

SOURCE: 60 FR 37776, July 21, 1995, unless 
otherwise noted. 

3.900 Scope of subpart. 
This subpart implements three dif-

ferent statutory whistleblower pro-
grams. This subpart does not imple-
ment 10 U.S.C. 2409, which is applicable 
only to DoD, NASA, and the Coast 
Guard. 

(a) 41 U.S.C. 4705 (in effect before July 
1, 2013 and on or after January 2, 2017). 
Sections 3.901 through 3.906 of this sub-
part implement 41 U.S.C. 4705, applica-
ble to civilian agencies other than 
NASA and the Coast Guard, except as 
provided in paragraph (c) of this sec-
tion. These sections are not in effect 
for the duration of the pilot program 
described in paragraph (b) of this sec-
tion. 

(b) 41 U.S.C. 4712 (in effect on July 1, 
2013 through January 1, 2017). Section 
3.908 of this subpart implements the 
pilot program, applicable to civilian 
agencies other than NASA and the 
Coast Guard, except as provided in 
paragraph (c) of this section. 

(c) Contracts funded by the American 
Recovery and Reinvestment Act. Section 
3.907 of this subpart implements sec-
tion 1553 of the American Recovery and 
Reinvestment Act of 2009 (Pub. L. 111– 
5), and applies to all contracts funded 
in whole or in part by that Act. 

[78 FR 60171, Sept. 30, 2013] 

3.901 Definitions. 
As used in this subpart— 
Authorized official of an agency means 

an officer or employee responsible for 
contracting, program management, 
audit, inspection, investigation, or en-
forcement of any law or regulation re-
lating to Government procurement or 
the subject matter of the contract. 

Authorized official of the Department of 
Justice means any person responsible 
for the investigation, enforcement, or 
prosecution of any law or regulation. 

Inspector General means an Inspector 
General appointed under the Inspector 
General Act of 1978, as amended. In the 
Department of Defense that is the DOD 
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48 CFR Ch. 1 (10–1–13 Edition) 3.902 

Inspector General. In the case of an ex-
ecutive agency that does not have an 
Inspector General, the duties shall be 
performed by an official designated by 
the head of the executive agency. 

[48 FR 42108, Sept. 19, 1983, as amended at 66 
FR 2127, Jan. 10, 2001] 

3.902 [Reserved] 

3.903 Policy. 
Government contractors shall not 

discharge, demote or otherwise dis-
criminate against an employee as a re-
prisal for disclosing information to a 
Member of Congress, or an authorized 
official of an agency or of the Depart-
ment of Justice, relating to a substan-
tial violation of law related to a con-
tract (including the competition for or 
negotiation of a contract). 

3.904 Procedures for filing complaints. 
(a) Any employee of a contractor who 

believes that he or she has been dis-
charged, demoted, or otherwise dis-
criminated against contrary to the pol-
icy in 3.903 may file a complaint with 
the Inspector General of the agency 
that awarded the contract. 

(b) The complaint shall be signed and 
shall contain— 

(1) The name of the contractor; 
(2) The contract number, if known; if 

not, a description reasonably sufficient 
to identify the contract(s) involved; 

(3) The substantial violation of law 
giving rise to the disclosure; 

(4) The nature of the disclosure giv-
ing rise to the discriminatory act; and 

(5) The specific nature and date of 
the reprisal. 

3.905 Procedures for investigating 
complaints. 

(a) Upon receipt of a complaint, the 
Inspector General shall conduct an ini-
tial inquiry. If the Inspector General 
determines that the complaint is frivo-
lous or for other reasons does not merit 
further investigation, the Inspector 
General shall advise the complainant 
that no further action on the com-
plaint will be taken. 

(b) If the Inspector General deter-
mines that the complaint merits fur-
ther investigation, the Inspector Gen-
eral shall notify the complainant, con-
tractor, and head of the contracting ac-

tivity. The Inspector General shall con-
duct an investigation and provide a 
written report of findings to the head 
of the agency or designee. 

(c) Upon completion of the investiga-
tion, the head of the agency or des-
ignee shall ensure that the Inspector 
General provides the report of findings 
to— 

(1) The complainant and any person 
acting on the complainant’s behalf; 

(2) The contractor alleged to have 
committed the violation; and 

(3) The head of the contracting activ-
ity. 

(d) The complainant and contractor 
shall be afforded the opportunity to 
submit a written response to the report 
of findings within 30 days to the head 
of the agency or designee. Extensions 
of time to file a written response may 
be granted by the head of the agency or 
designee. 

(e) At any time, the head of the agen-
cy or designee may request additional 
investigative work be done on the com-
plaint. 

3.906 Remedies. 
(a) If the head of the agency or des-

ignee determines that a contractor has 
subjected one of its employees to a re-
prisal for providing information to a 
Member of Congress, or an authorized 
official of an agency or of the Depart-
ment of Justice, the head of the agency 
or designee may take one or more of 
the following actions: 

(1) Order the contractor to take af-
firmative action to abate the reprisal. 

(2) Order the contractor to reinstate 
the person to the position that the per-
son held before the reprisal, together 
with the compensation (including back 
pay), employment benefits, and other 
terms and conditions of employment 
that would apply to the person in that 
position if the reprisal had not been 
taken. 

(3) Order the contractor to pay the 
complainant an amount equal to the 
aggregate amount of all costs and ex-
penses (including attorneys’ fees and 
expert witnesses’ fees) that were rea-
sonably incurred by the complainant 
for, or in connection with, bringing the 
complaint regarding the reprisal. 

(b) Whenever a contractor fails to 
comply with an order, the head of the 
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